Insurance &
Reinsurance 2020
A practical cross-border insight into insurance and reinsurance law

Ninth Edition
Featuring contributions from:
Advokatﬁrman Vinge KB

ESTUDIO ARCA & PAOLI, Abogados S.A.C.

Matheson

Arthur Cox

Eversheds Sutherland Ltd.

McMillan LLP

BLACK SEA LAW COMPANY

Gross Orad Schlimoff & Co.

Mori Hamada & Matsumoto

Blaney McMurtry LLP

Ince

NautaDutilh Avocats Luxembourg

BSA Ahmad Bin Hezeem & Associates LLP

Jurinflot International Law Firm

Norton Rose Fulbright

CIS Risk Consultant Company (insurance
brokers) LLP (CIS)

Kennedys

Paul, Weiss, Rifkind, Wharton & Garrison LLP

Clyde & Co (Deutschland) LLP

KPMG Abogados, S.L.P.

Poul Schmith

Kramer Levin Naftalis & Frankel LLP

Pramuanchai Law Ofﬁce Co., Ltd.

Kvale

Railas Attorneys Ltd.

KYRIAKIDES GEORGOPOULOS Law Firm

Steptoe & Johnson LLP

Lee and Li, Attorneys-At-Law

Tavares Advogados

Lee & Ko

Tuli & Co

Legance – Avvocati Associati

Vavrovsky Heine Marth Rechtsanwälte GmbH

Clyde & Co LLP
Creel, García-Cuéllar, Aiza y Enríquez, S.C.
DAC Beachcroft Colombia Abogados SAS
DAC Beachcroft LLP
DeHeng Law Ofﬁces
ENSafrica
ESENYEL & PARTNERS LAWYERS AND
CONSULTANTS

Lloyd’s Market Association
Marval O’Farrell Mairal

ISBN 978-1-83918-029-3
ISSN 2048-6871
Published by

59 Tanner Street
London SE1 3PL
United Kingdom
+44 207 367 0720
info@glgroup.co.uk
www.iclg.com

Insurance & Reinsurance 2020
Ninth Edition

Group Publisher
Rory Smith
Publisher
Jon Martin
Senior Editors
Suzie Levy
Rachel Williams
Editor
Amy Norton

Contributing Editor:

Jon Turnbull
Clyde & Co LLP

Creative Director
Fraser Allan

Printed by
Ashford Colour Press Ltd.
Cover image
www.istockphoto.com

Strategic Partners

©2020 Global Legal Group Limited.
All rights reserved. Unauthorised reproduction by any means,
digital or analogue, in whole or in part, is strictly forbidden.
Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice. Global Legal Group Ltd. and the contributors accept no responsibility
for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice.
Full legal advice should be taken from a qualiﬁed professional when dealing with speciﬁc situations.

Table of Contents

Industry Chapter
1

Busting the Myth – Are Cyber Events Responsible for Claims Inflation and
Recent Increases in Directors’ and Officers’ Pricing?
Tony Ellwood, Lloyd’s Market Association

Expert Chapters
5

Climate Change: Liability for the Sins of the Past and the Road Ahead
Neil Beresford, Clyde & Co LLP

11

Cyber Warfare and the Act of War Exclusion
Dominic T. Clarke, Blaney McMurtry LLP

17

US Insurance Company Acquisitions – Navigating the Regulatory Waters
Daniel A. Rabinowitz, Kramer Levin Naftalis & Frankel LLP

23

Brexit Relocations: Update
Darren Maher, Matheson

26

Latin America – An Overview
Duncan Strachan, DAC Beachcroft LLP

34

Middle East Overview
Anand Singh & Simon Isgar, BSA Ahmad Bin Hezeem & Associates LLP

Q&A Chapters
41

46
53

59

65

74
81

88
98

104

111

Argentina
Marval O’Farrell Mairal: Pablo S. Cereijido, Elias F.
Bestani & María Victoria Rodríguez Mamberti
Australia
Clyde & Co LLP: David Amentas & Avryl Lattin
Austria
Vavrovsky Heine Marth Rechtsanwälte GmbH:
Philipp Strasser & Jan Philipp Meyer
Azerbaijan
CIS Risk Consultant Company (insurance brokers)
LLP (CIS): Homi Motamedi & Valentina Pan
Belgium
Steptoe & Johnson LLP: Philip Woolfson & Hebun
Baybasin
Bermuda
Kennedys: Mark Chudleigh & Nick Miles
Brazil
Tavares Advogados: André Tavares & Daniel Chacur
de Miranda
Canada
McMillan LLP: Darcy Ammerman & Lindsay Lorimer
China
DeHeng Law Offices: Harrison (Hui) Jia & Aaron
Yizhou Deng
Colombia
DAC Beachcroft Colombia Abogados SAS: Juan
Diego Arango Giraldo & Angela Hernández Gómez
Denmark
Poul Schmith: Henrik Nedergaard Thomsen, Sigrid
Majlund Kjærulff & Amelie Brofeldt

118

England & Wales
Clyde & Co LLP: Jon Turnbull

127

Finland
Railas Attorneys Ltd.: Dr. Lauri Railas

134

142

149

156
164

171
178

France
Norton Rose Fulbright: Bénédicte Denis, Janice
Feigher & Rita Nader-Guéroult
Germany
Clyde & Co (Deutschland) LLP: Dr. Henning
Schaloske, Dr. Tanja Schramm & Dr. Daniel Kassing,
LL.M.
Greece
KYRIAKIDES GEORGOPOULOS Law Firm:
Konstantinos Issaias & Zaphirenia Theodoraki
India
Tuli & Co: Neeraj Tuli, Celia Jenkins & Rajat Taimni
Ireland
Arthur Cox: Jennifer McCarthy, Joanelle O’Cleirigh &
Michael Twomey
Israel
Gross Orad Schlimoff & Co.: Harry Orad, Adv.
Italy
Legance – Avvocati Associati: Gian Paolo Tagariello
& Daniele Geronzi

186

Japan
Mori Hamada & Matsumoto: Kazuo Yoshida

191

Kazakhstan
CIS Risk Consultant Company (insurance brokers)
LLP (CIS): Homi Motamedi & Valentina Pan

196
202
45

208

213
219

223

229

236
243

Korea
Lee & Ko: Jin Hong Kwon & John JungKyum Kim

251

Luxembourg
NautaDutilh Avocats Luxembourg: Josée Weydert &
Miryam Lassalle

257

Mexico
Creel, García-Cuéllar, Aiza y Enríquez, S.C.: Leonel
Pereznieto del Prado & María José Pinillos Montaño

264

Norway
Kvale: Kristian Lindhartsen & Lilly Kathrin Relling
Peru
ESTUDIO ARCA & PAOLI, Abogados S.A.C.: Francisco
Arca Patiño & Carla Paoli Consiglieri
Russia
Jurinflot International Law Firm: Vadim Ermolaev &
Natalia Usanova
South Africa
ENSafrica: Rob Scott, Matthew Morrison, Prof.
Angela Itzikowitz & Zara Sher

270

276

281

286

Spain
KPMG Abogados, S.L.P.: Francisco Uría & Pilar Galán
Sweden
Advokatfirman Vinge KB: Fabian Ekeblad & David
Lundahl

294

Switzerland
Eversheds Sutherland Ltd.: Peter Haas & Barbara
Klett
Taiwan
Lee and Li, Attorneys-At-Law: Daniel T. H. Tsai &
Trisha S. F. Chang
Thailand
Pramuanchai Law Office Co., Ltd.: Prof. Pramual
Chancheewa & Atipong Chittchang
Turkey
ESENYEL & PARTNERS LAWYERS AND
CONSULTANTS: Selcuk Esenyel
United Arab Emirates
Ince: Brian Boahene, Mohamed El Hawawy & Mazin
El Amin
Ukraine
BLACK SEA LAW COMPANY: Evgeniy Sukachev &
Anastasiia Sukacheva
USA
Paul, Weiss, Rifkind, Wharton & Garrison LLP:
H. Christopher Boehning
Uzbekistan
CIS Risk Consultant Company (insurance brokers)
LLP (CIS): Homi Motamedi & Valentina Pan

Chapter 10

Austria

Austria
Philipp Strasser

Vavrovsky Heine Marth Rechtsanwälte GmbH

12

Regulatory

1.1 Which government bodies/agencies regulate
insurance (and reinsurance) companies?

Insurance and reinsurance companies are regulated by the
Austrian Financial Market Authority (the ‘FMA’). This federal
agency is responsible both for monitoring insurance and reinsurance undertakings as well as for controlling their activities.
The FMA offers a wide range of information in German and
English, inter alia, on its website, concerning mandatory legal
provisions and procedures to adhere to (www.fma.gv.at).
1.2 What are the requirements/procedures for setting
up a new insurance (or reinsurance) company?

As a general rule, in order to write business in Austria, both local
and foreign insurers are required to obtain a licence from the
FMA, the requirements being laid down in sec. 8 of the Austrian
Insurance Supervision Act. Insurance and reinsurance undertakings must operate under the legal form of a stock company, a
Societas Europaea (SE) or a mutual insurance company. Moreover,
the undertaking’s administrative headquarters have to be located
in Austria. Apart from fulfilling minimum capital requirements
as well as ensuring the sufficient professional qualifications of the
undertaking’s board members, applicants must submit a detailed
business plan to the FMA. Additional licensing requirements apply
for insurance undertakings from outside the European Economic
Area (cf. sec. 16 et seq. of the Austrian Insurance Supervision Act).
1.3 Are foreign insurers able to write business directly
or must they write reinsurance of a domestic insurer?

While insurers are generally required to obtain a licence from
the FMA (cf. above, question 1.2), no licence is necessary for
insurance undertakings already licensed in another Member
State of the European Union or the European Economic Area.
However, where such undertakings want to write business in
Austria, they have to notify the FMA of the intended establishment of a branch or of the intended commencement of crossborder services (cf. sec. 21 and sec. 23 of the Austrian Insurance
Supervision Act, respectively).
1.4 Are there any legal rules that restrict the parties’
freedom of contract by implying extraneous terms into
(all or some) contracts of insurance?

The parties’ freedom of contract is, to some extent, limited by
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mandatory substantive law as well as by settled case law. First of
all, the writing of insurance contracts is regulated by the Austrian
Insurance Contract Act, which governs the rights and duties of
both the insurer and the insured, and also sets certain minimum
requirements for different insurance branches. It also contains
a general section, applicable to all types of insurance. For some
branches, such as motor vehicle third-party liability insurance,
separate laws exist, which set forth special terms as well.
Nevertheless, the parties’ freedom of contract remains virtually unrestricted for some branches such as credit insurance and
transport insurance. For these scenarios, the legislator assumes
that the insured is sufficiently experienced in the area of business and equally familiar with the risk to be insured, thus not
requiring the same level of statutory protection.
Another aspect limiting freedom of contract stems from
the fact that insurance policies and conditions not individually
negotiated are considered general terms and conditions and are
thus subject to an unfairness test. In general, a certain provision
is deemed to be unfair, if – contrary to the requirement of good
faith – it significantly alters the balance of the parties’ contractual rights and obligations to the detriment of the other party.
While the standard is especially strict vis-à-vis consumers, it also
applies, in its basic form, to entrepreneurial insureds.
Ambiguities of a policy’s wording are resolved by carrying out
a hypothetical interpretation: how would an average and reasonably well-informed insured interpret the provision? Such fictitious interpretation by the (equally) fictitious insured has to take
into account customs and usage as well as linguistic usage. If the
ambiguity cannot be resolved by way of this hypothetical interpretation, such ambiguity will, as a general rule, be at the expense of
the insurer as the author of the relevant provision.
While the principles on interpretation established by doctrine
and case law do give guidance, certainty – to the greatest degree
possible – can ultimately only be determined by the courts.
Experience and pertinent knowledge of the case law will, of course,
help make use of the overlapping general principles and rulings.
1.5 Are companies permitted to indemnify directors
and officers under local company law?

Under Austrian company law, the shareholders of a company
are free to decide on whether or not to indemnify the company’s
directors and officers. For stock companies, the members of the
Executive Board and Supervisory Board can be discharged by
way of a resolution of the annual shareholders’ meeting.
Notwithstanding the possibility to discharge directors and
officers with retrospective effect, a growing number of companies doing business in Austria are deciding to take out directors’ and officers’ insurance (‘D&O insurance’) with the aim
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of mitigating the consequences of misconduct on the part of
the executives. Unlike other European legal systems such as
Germany, Austrian law does not provide for a certain minimum
deductible to be borne personally by the executive. In fact,
D&O-specific statutory provisions do not exist at all.
1.6

Are there any forms of compulsory insurance?

Apart from areas covered by the Austrian social security insurance system, insurance coverage is mandatory in a number of
different areas. Arguably, one the most important examples
is the compulsory motor vehicle third-party liability insurance with a minimum insured sum of €7.6 million. Moreover,
professional liability insurance is compulsory for various freelance professionals such as lawyers, architects, engineers, public
accountants, tax advisers and most medical professionals such as
doctors and dentists.

22

(Re)insurance Claims

2.1 In general terms, is the substantive law relating to
insurance more favourable to insurers or insureds?

The most important statutory provisions on substantive insurance law are contained in the Austrian Insurance Contract Act,
complemented by the general provisions of the Austrian Civil
Code. In fact, of course, a number of further acts and statutes
may be of importance, especially where the insured is a consumer.
Due to various acts of European Union secondary law, provisions aiming at increasing the protection of insureds have
increased considerably. However, declaring Austrian substantive law as overly consumer-friendly would, at least by European
standards, fall short of the mark.
It is, nevertheless, true that the courts are quite strict in interpreting insurance policies and conditions (cf. above, question 1.4).
2.2 Can a third party bring a direct action against an
insurer?

Generally, direct action can only be brought by the policyholder
and – under certain circumstances – by other insured persons in
case of insurance for the account of another. Third parties, on
the other hand, lack the necessary contractual or other legal relationship with the insurer necessary to bring a claim.
The most relevant exception to the general rule concerns cases
involving motor vehicle third-party liability insurance. Where a
third person has a claim resulting from a car accident, he or she
may bring a direct action against the liable person’s insurer. In
this constellation, the insurer and the person causing the accident are joint and several debtors. Similar provisions exist, e.g.,
for claims resulting from the operation of aircraft.
Another situation, in which a third party gains capacity to sue,
of course, is where the insured assigns contractual rights to be
performed by the insurer to a third party.
2.3 Can an insured bring a direct action against a
reinsurer?

No, the insured does not have capacity to sue the reinsurer.
Exceptions may apply where the reinsurance agreement itself
confers direct rights onto the insured; e.g., by way of a cut-through
provision.

2.4 What remedies does an insurer have in cases
of either misrepresentation or non-disclosure by the
insured?

Where an insurer’s decision to underwrite a certain risk is based
on an intentional fraudulent misrepresentation by the insured,
the insurer may avoid the contract based on principles of general
contract law.
The Austrian Insurance Contract Act provides a set of additional remedies for cases of misrepresentation or non-disclosure. The availability of these remedies depends on the time of
the breach against the duty to disclose (i.e., before conclusion
of the contract, during the insurance period or after the occurrence of a loss) and the degree of culpability. In practical terms,
the insurer may be entitled to terminate the contract, to cancel
the contract or to refuse (full) settlement of an insurance claim.
As a general rule, the insurer is required to formally assert
its rights against the insured in writing within one month after
becoming aware of the infringement.
2.5 Is there a positive duty on an insured to disclose
to insurers all matters material to a risk, irrespective of
whether the insurer has specifically asked about them?

The Austrian Insurance Contract Act distinguishes between
duties to disclose prior to the taking out of the insurance, during
the insurance period, and duties after the occurrence of a loss.
After the occurrence of a loss, for example, the insured is only
required to provide information at the insurer’s request.
Prior to the taking out of insurance, however, comprehensive
pre-contractual disclosure duties require the insured to provide
information on all aspects germane to the insurer’s decision on
whether or not (or under what conditions) to underwrite the
specific risk. If the insured intentionally refrains from notifying
the insurer of an important circumstance, the insurer has a right
to terminate the insurance contract.
2.6 Is there an automatic right of subrogation upon
payment of an indemnity by the insurer or does an
insurer need a separate clause entitling subrogation?

The Austrian Insurance Contract Act provides for a statutory
subrogation of claims for damages that an insured has against a
third person. More specifically, such claim for damages is de jure
transferred to the insurer to the extent that the insurer compensates the insured for the loss suffered. As a consequence, the
insurer can directly initiate recourse proceedings against the
third party without having to bring the claim in the name of
the insured.

32

Litigation – Overview

3.1 Which courts are appropriate for commercial
insurance disputes? Does this depend on the value of the
dispute? Is there any right to a hearing before a jury?

Depending on the amount at issue, the local district courts will
hear cases in which the dispute value does not exceed €15,000,
whereas the regional courts are competent where higher
amounts are in dispute. For a more detailed illustration of the
Austrian court system and the various stages of appeal, cf. below
(question 4.7).
The courts have specialised departments for commercial
matters. In Vienna, there are even stand-alone specialised
Insurance & Reinsurance 2020

© Published and reproduced with kind permission by Global Legal Group Ltd, London

Vavrovsky Heine Marth Rechtsanwälte GmbH

commercial courts – both at the district and regional level.
Resorting to these specialised departments or courts can be
advantageous in complex proceedings, such as cross-border or
major loss insurance disputes.
As a general rule, claims have to be brought before the competent court. If the defendant does not challenge the territorial
jurisdiction of the court, a proceeding can also be conducted
before a different court. Equally, the parties may jointly request
the dispute to be transferred to a different court of the same type.
3.2 What, if any, court fees are payable in order to
commence a commercial insurance dispute?

Whenever a civil claim is filed, the claimant is obliged to pay
a one-off court fee. Further court fees will accrue in appeal
proceedings. These court fees are usually collected via automatic debit transfer from the law firm acting on behalf of the
claimant. The court fee is non-refundable. However, when the
claimant fully prevails in court, he may be entitled to full reimbursement of the costs (including court fees).
The amount of such fees is regulated by the Austrian Court
Fees Act and mainly depends on the amount in dispute. The
fees are linked to a certain percentage, whenever the amount
in dispute surpasses €350,000 (1.2% of the amount in dispute
plus an additional flat fee of €3,488). Where, for instance, a
party files a claim in the amount of €350,001 before a regional
court, the court fee amounts to €7,688. When the same claim
has a value of €1 million, the fee would be €15,488. Where
the dispute value is lower than €350,001, the Austrian Court
Fees Act provides for certain threshold values and fixed court
fees. The Austrian Court Fees Act also provides for percentage
surcharges whenever more than two parties are involved in the
claim brought, as well as higher or lower fees for certain other
cases.
3.3 How long does a commercial case commonly take
to bring to court once it has been initiated?

The first court hearing is usually scheduled a few months after
the claim has been lodged and the defendant has, in turn, filed a
statement of defence. However, in very rare cases where a court
or single judge is temporarily overburdened with cases already
pending, this period may surpass 12 months.

42

Litigation – Procedure

4.1 What powers do the courts have to order the
disclosure/discovery and inspection of documents in
respect of (a) parties to the action, and (b) non-parties to
the action?

The concept of pre-trial discovery or disclosure is alien to
Austrian civil procedural law. Thus, pre-trial, courts cannot
order documents to be disclosed. In any event, a party intending
to bring a claim should ascertain it has the necessary evidence
at its disposal. The burden of proof generally lies with the party
bringing the claim or invoking a fact.
During the proceedings, a party may – under limited circumstances – request document production, e.g. where its claim
depends on a document in the possession of the other party and
the document’s context relates to the legal relationship between
the parties. The court may also issue an order to disclose
where the requesting party has an enforceable claim against the
possessing party under substantive law.

4.2 Can a party withhold from disclosure documents
(a) relating to advice given by lawyers, or (b) prepared in
contemplation of litigation, or (c) produced in the course
of settlement negotiations/attempts?

Austrian civil procedural law does not recognise the concept
of pre-trial disclosure (cf. question 4.1). Where disclosure of
documents is ordered during the course of a trial, the aggrieved
party may refuse such production under certain circumstances.
Grounds for refusal include the protection of business secrets,
the adherence to non-disclosure obligations or the risk of exposure to criminal prosecution.
However, contrary to the common law concept of privilege,
correspondence between lawyer and client is not protected by
strict attorney-client privilege. Thus, documents relating to
advice given by lawyers may be subject to disclosure during trial.
4.3 Do the courts have powers to require witnesses to
give evidence either before or at the final hearing?

Once a court has summoned a witness, this witness is, in principle,
required to appear and testify, although grounds to refuse testimony exist. These grounds are similar to the grounds for refusing
to provide documents (cf. question 4.2) but are broader in scope.
For example, attorneys can refuse testimony regarding information entrusted to them in their professional capacity by clients.
A witness refusing to testify has to state the underlying
reasons or, where the stated reasons are self-contradictory, to
furnish more detailed corresponding prima facie evidence. If a
witness fails to attend a hearing or give testimony without sufficient excuse, the court can enforce the testimony by ordering
fines or even an arrest for contempt of court.
Where a party presents a witness who is domiciled in another
country, the Austrian court will contact the foreign court at the
witness’ domicile and – provided there is an intergovernmental
collaborative basis stipulating a mutual legal assistance framework – seek for the foreign court to either directly interview the
witness or serve the request to appear before the Austrian court.
4.4 Is evidence from witnesses allowed even if they are
not present?

The Austrian Code of Civil Procedure does not allow written
witness statements. Such written statements do not comply with
the procedural principles of oral presentation and of directness.
Rather, witnesses can only provide oral testimony before the
court. Where a party wishes to introduce an expert witness,
such party-appointed expert witness may also submit a written
expert report.
4.5 Are there any restrictions on calling expert
witnesses? Is it common to have a court-appointed
expert in addition or in place of party-appointed experts?

Each party may request the court to appoint an expert witness
with regard to specific questions of evidence disputed by the
other party. Court-appointed expert witnesses must be impartial and conduct their inspections and examinations thoroughly
and to the best of their ability. If the object of investigation
requires a physical inspection or examination, the expert will
usually invite both parties to attend.
The expert witness will give a written expert report and, where
at least one party so requests, clarify the report or answer additional
questions (in writing or during a court hearing). The expert’s costs
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will initially be paid by advances on costs as ordered by the court
and, once the court decides on the merits of the case, be included
in the decision on costs (cf. question 4.9).
The evidential value of a court-appointed expert witness is
regarded to be considerably higher than that of a party-appointed
expert. Hence, court-appointed expert witnesses are more
common than party-appointed experts.
4.6 What sort of interim remedies are available from
the courts?

Interim remedies may be granted by the courts to protect the
enforceability of a claim or to protect a party from irreparable harm. Austrian law distinguishes between three types of
interim measures: interim measures to secure a monetary claim;
interim measures to secure a claim for specific performance; and
interim measures to secure a right or a legal relationship.
Monetary claims may be secured, inter alia, by an order for the
deposit of money or movable assets, by an order prohibiting the
selling of movable property or by an order prohibiting the transferring or encumbering of immovable property. With regard
to interim measures securing claims for specific performance
or rights, other means such as establishing a right of retention or ordering the debtor to refrain from any action adversely
affecting the claim, right or object are available.
4.7 Is there any right of appeal from the decisions
of the courts of first instance? If so, on what general
grounds? How many stages of appeal are there?

The Austrian civil court system provides for proceedings in three
instances. District courts have jurisdiction for general civil law
matters where the amount in dispute is below €15,000. Regional
courts are competent where higher amounts are in dispute or
district courts do not have competence for other reasons.
Appeals from district courts are heard before regional courts.
If a regional court was acting as the first instance court, appeals
against its decision are heard by one of the higher regional
courts. In cases concerning legal issues of fundamental importance, a further appeal may be made to the Austrian Supreme
Court of Justice as the third and final instance.
Reasons for appealing against a judgment of a court of first
instance include nullity (serious procedural errors), procedural
irregularities, the wrong establishment of facts or an incorrect
legal assessment. Appeals may be filed within four weeks after
the passing of the original judgment. The court of appeal will,
usually after purely written proceedings, either dismiss the appeal,
amend or set aside the original decision. Where the judgment is
set aside, the court of appeal may either retry the case itself or refer
it back to the first instance court.
Appeals against first instance decisions do not require admission by the first instance court or, as in other jurisdictions such
as Germany, require the adverse effect for the unsuccessful party
to surpass a certain minimum amount. The duration of appeal
proceedings varies considerably depending on the complexity
and the competent court of appeal. Usually, appeals take at least
several months.
4.8 Is interest generally recoverable in respect of
claims? If so, what is the current rate?

Where a court awards a monetary sum and the winning party
expressly claimed interest, the court will also award such additional claim for interest. The interest rate is currently 4 per

cent or, in cases where both parties are entrepreneurs, 9.2 per
cent above the base interest rate, as published by the Austrian
National Bank.
4.9 What are the standard rules regarding costs? Are
there any potential costs advantages in making an offer
to settle prior to trial?

The court renders its decision on costs together with the decision on the merits. In general, Austrian law provides that the
losing party has to reimburse the winning party for all costs. If
neither party fully succeeds, only partial reimbursement will be
ordered. Costs to be reimbursed include legal and court fees as
well as certain expenses. Legal fees are calculated in accordance
with the Austrian Lawyers’ Fees Act, which might be lower than
the fees individually agreed upon between attorney and client.
Depending on the merits of the case and the burden of
proof, settlement negotiations may prove to be a viable path in
seeking to avoid or reduce legal fees, be it prior to the trial or
even during proceedings. Where a settlement is reached out of
court, however, regard should be had to a special characteristic
of Austrian law – the Austrian Fee Act. According to this act, a
fee of 1 or even 2 per cent of the matter value may be incurred.
4.10 Can the courts compel the parties to mediate
disputes, or engage with other forms of Alternative
Dispute Resolution? If so, do they exercise such powers?

Austrian courts have launched pilot projects in which judges are
supposed to propose the initiation of mediation proceedings prior
to commencing litigation, if deemed appropriate. However, at
least in insurance and reinsurance disputes, the courts cannot
force parties to resort to mediation or otherwise reach an amicable
agreement. For various reasons, most judges will still encourage
the parties to reach a settlement before taking evidence.
While the transposition of the EU Mediation Directive
2008/52/EC into national law introduced the possibility to file
a request for pre-trial mediation prior to the formal initiation
of legal proceedings (before the district courts), this procedural
option is rarely made use of in practice.
Apart from commercial disputes, however, there are some
mandatory meditation requirements concerning certain specific
types of cases such as tenancy disputes.
4.11 If a party refuses to a request to mediate (or engage
with other forms of Alternative Dispute Resolution), what
consequences may follow?

As participating in Alternative Dispute Resolution proceedings is not mandatory as far as insurance-related disputes are
concerned, there are no detrimental consequences in refusing
requests or offers to reach an (amicable) solution using forms of
Alternative Dispute Resolution.

52

Arbitration

5.1 What approach do the courts take in relation to
arbitration and how far is the principle of party autonomy
adopted by the courts? Are the courts able to intervene
in the conduct of an arbitration? If so, on what grounds
and does this happen in many cases?

Austria is generally considered a very arbitration-friendly jurisdiction. Courts will refrain from intervening in arbitral proceedings unless requested by one of the parties or the tribunal.
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In particular, a party may request a court:
to appoint an arbitrator if the parties cannot agree or a
party fails to do so;
■
to grant an interim or protective measure;
■
to decide on the challenge of an arbitrator; or
■
to intervene if an arbitrator’s mandate has been terminated
and the arbitrator does not resign or the other party does
not agree to the termination.
Also, the arbitral tribunal itself can request judicial assistance
from a court:
■
to enforce an interim or protective measure; or
■
to gather evidence for which the arbitral tribunal has no
authority (e.g. to apply coercive measures).
Of the above powers, only the competence of courts to issue
interim measures upon a party’s request, the right to challenge
an arbitrator before a court, as well as the tribunal’s competence
to request judicial assistance by the courts, are mandatory and
unalterable. All other powers may be set aside by the parties’
agreement.
■

5.2 Is it necessary for a form of words to be put into a
contract of (re)insurance to ensure that an arbitration
clause will be enforceable? If so, what form of words is
required?

Under Austrian law, the only formal requirement for validly
concluding an arbitration agreement is that the arbitration
agreement must be in writing, i.e. in a written document signed
by both parties or in letters, faxes, emails or other forms of
communication that prove the existence of the agreement.
Aside from the writing requirement, in order to be enforceable, an arbitration agreement must also fulfil certain substantive requirements, such as identifying the parties and clearly
expressing their intention to specifically submit a dispute to arbitration. However, no specific form of words is required for the
enforceability of the arbitration clause.
5.3 Notwithstanding the inclusion of an express
arbitration clause, is there any possibility that the courts
will refuse to enforce such a clause?

As a general rule, if the arbitration agreement is valid and the
subject matter is arbitrable, Austrian courts will uphold and
enforce the arbitration clause.
Only if the clause is invalid, or the subject matter of the
dispute is inarbitrable, will the courts refuse to enforce it. All
proprietary claims are arbitrable, with some exceptions to be
found in family law and cooperative apartment ownership rules.
Moreover, consumer and employment-related matters are only
arbitrable if the parties entered into the arbitration agreement
after the dispute arose. Also, if a contract containing an arbitration clause is rescinded, the arbitration clause is no longer
enforceable, unless the parties have expressly agreed on its
continuation.

5.4 What interim forms of relief can be obtained in
support of arbitration from the courts? Please give
examples.

Arbitral tribunals and state courts may order interim measures
in support of an arbitration. In general, a party is free to choose
whether it directs its request towards the courts or the tribunal.
For the relief to be granted, certain conditions need to be met.
First, relief can only be granted in respect of the subject matter
of the dispute. Second, the granting of the relief must be crucial
for preventing the otherwise impeding frustration or complication of future enforcement or for preventing irreparable harm.
An arbitral tribunal may order any interim relief it deems
appropriate. However, arbitral tribunals lack coercive powers
and their decisions must be enforced by state courts, which are
limited to the enforcement measures foreseen under Austrian
law. Thus, the enforcing court may transform the tribunal’s
order into such interim measure it is authorised to enforce.
5.5 Is the arbitral tribunal legally bound to give detailed
reasons for its award? If not, can the parties agree (in
the arbitration clause or subsequently) that a reasoned
award is required?

Austrian arbitration law stipulates that the arbitral tribunal must
state the reasons on which it bases its award. However, the
parties may deviate from this requirement by mutual agreement.
5.6 Is there any right of appeal to the courts from
the decision of an arbitral tribunal? If so, in what
circumstances does the right arise?

The grounds for challenging an award are set out in the Austrian
Code of Civil Procedure. The grounds closely mirror those
provided for in Article V of the New York Convention and
Article 34 of the UNCITRAL Model Law on International
Commercial Arbitration. The list is exhaustive and there is no
right to a further appeal.
The grounds are as follows:
■
the invalidity of an arbitration agreement or a lack thereof;
■
a party’s incapacity to conclude an arbitration agreement;
■
a violation of the right to be heard;
■
the subject matter is beyond the scope of the arbitration
agreement;
■
a failure in the constitution or composition of the tribunal;
■
the proceedings violate Austrian public policy;
■
the requirements for an action for revision are fulfilled;
■
the matter in dispute is not arbitrable; and/or
■
the award violates Austrian public policy.
As of 2013, the Austrian Supreme Court of Justice acts as
the only instance in proceedings for challenging an award.
Challenges to the award have to be brought before the court
within three months after the award has been handed down.

Insurance & Reinsurance 2020

© Published and reproduced with kind permission by Global Legal Group Ltd, London

57

58

Austria

Philipp Strasser is a partner at Vavrovsky Heine Marth and an expert in dispute resolution, corporate law, capital markets as well as insurance
law. He is a member of the firm’s Dispute Resolution team and responsible for the Insurance sector.
With his long-standing experience in resolving conflicts regarding general contract and tort law, especially construction and insurance law,
as well as banking and securities law, he particularly counsels clients in post-M&A, restructuring, shareholder and liability/coverage disputes.
His consulting emphasis is on issues of (re-)insurance law, corporate law and business liability issues. Philipp is certified as a Corporate
Compliance Officer according to Austrian Standard.
He advises national and international insurers, inter alia, regarding Financial Lines/Specialty Lines (D&O, E&O, PI, POSI, W&I/TRI, etc.), product
and public liability, vehicle liability as well as property insurance.
Vavrovsky Heine Marth Rechtsanwälte GmbH
Fleischmarkt 1
1010 Vienna
Austria

Tel:
Email:
URL:

+43 1 512 03 53
philipp.strasser@vhm-law.at
www.vhm-law.at

Jan Philipp Meyer is an attorney-at-law at Vavrovsky Heine Marth and works in the Controversy Department. He is admitted to both the
Austrian as well as the German bar. Jan specialises in litigation, insurance and civil law.
Jan Philipp studied law in Hamburg and Osnabrück with a focus on private international law and comparative law. He holds the general
qualifications for German judicial office and was admitted to the German Bar in February 2016. He recently obtained his doctorate from the
University of Osnabrück. The printed version of his thesis on Online Dispute Resolution was published in October 2018 (LIT Verlag).
Prior to joining Vavrovsky Heine Marth, he worked, inter alia, for a Hamburg-based law firm.
Vavrovsky Heine Marth Rechtsanwälte GmbH
Fleischmarkt 1
1010 Vienna
Austria

Tel:
Email:
URL:

+43 1 512 03 53
jan.meyer@vhm-law.at
www.vhm-law.at

Vavrovsky Heine Marth is a business law firm with offices in Vienna and
Salzburg. The firm’s core areas of expertise are Controversy and Real
Estate and, at the Salzburg office, Insolvency and Restructuring as well as
Private Clients. In Controversy, Vavrovsky Heine Marth supports clients in
conflict prevention as well as conflict management and represents them
before national and international courts and arbitral tribunals. Main areas
of expertise include insurance and reinsurance law, M&A, corporate and
commercial, capital markets, banking, competition law, IP, IT and media law
as well as real estate- and construction- related disputes.
Several national and international legal directories and publications such
as Chambers & Partners and The Legal 500 EMEA acknowledge Vavrovsky
Heine Marth’s expertise by ranking the firm and its partners among the
leading Austrian specialists in their fields.
As the exclusive Austrian member of the Alliance of International Business
Lawyers ALLIURIS, Vavrovsky Heine Marth provides access to over 450
experts all over the world.
www.vhm-law.at

Insurance & Reinsurance 2020

© Published and reproduced with kind permission by Global Legal Group Ltd, London

Current titles in the ICLG series
Alternative Investment Funds

Digital Business

Mining Law

Anti-Money Laundering

Digital Health

Oil & Gas Regulation

Aviation Finance & Leasing

Drug & Medical Device Litigation

Outsourcing

Aviation Law

Employment & Labour Law

Patents

Business Crime

Enforcement of Foreign Judgments

Pharmaceutical Advertising

Cartels & Leniency

Environment & Climate Change Law

Private Client

Class & Group Actions

Family Law

Private Equity

Competition Litigation

Financial Services Disputes

Product Liability

Construction & Engineering Law

Fintech

Project Finance

Consumer Protection

Foreign Direct Investment Regimes

Public Investment Funds

Copyright

Franchise

Public Procurement

Corporate Governance

Gambling

Real Estate

Corporate Immigration

Insurance & Reinsurance

Sanctions

Corporate Investigations

International Arbitration

Securitisation

Corporate Recovery & Insolvency

Investor-State Arbitration

Shipping Law

Corporate Tax

Lending & Secured Finance

Telecoms, Media & Internet

Cybersecurity

Litigation & Dispute Resolution

Trade Marks

Data Protection

Merger Control

Vertical Agreements and Dominant Firms

Derivatives

Mergers & Acquisitions

@ICLG_GLG

The International Comparative Legal Guides are published by:

