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PERSPECTIVES

Mediation is recognised, both at domestic 

and international level, as a relevant and 

effective method of commercial dispute 

resolution. Even in jurisdictions that are traditionally 

less familiar with consensual approaches, and 

where litigation and arbitration are therefore heavily 

relied on by those involved in commercial disputes, 

mediation is increasingly a hot topic.

This positive trend is also noticeable in dispute 

resolution processes conducted under the 

auspices of the world’s leading international 

dispute resolution service providers, such as 

the International Chamber of Commerce (ICC) in 

France or the Vienna International Arbitral Centre 

(VIAC) in Austria. Increasingly, established methods 

of alternative dispute resolution (ADR), such as 

arbitration, are being combined in practice with 

non-confrontational methods by building ‘mediation 

windows’ into formal arbitration processes.

Furthermore, the adoption, by the United Nations 

General Assembly of the ‘United National Convention 

on International Settlement Agreements Resulting 

from Mediation’ in December 2018, and the positive 

response since the Convention’s signing ceremony 

in Singapore in August 2019, has given fresh impetus 

to mediation as a tool of commercial dispute 

resolution.

Since the nature of mediation is quite different 

from dispute resolution before state courts or 

arbitral tribunals, it is difficult to carve out generally 
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applicable standards in the sense of standard 

procedural rules. Considering that a key feature 

of mediation is procedural flexibility, extensive 

regulatory interventions at the procedural level are 

clearly counterintuitive. At the same time, however, 

where clear-cut procedural rules do not exist, 

ensuring that certain quality standards 

are adhered to, is paramount.

Commercial mediation proceedings, 

as well as the question of the requisite 

competence of a mediator, are 

governed by applicable domestic and 

international laws. Such laws provide 

minimum standards and regulations 

for conducting mediation proceedings 

and the procedural or material law 

implications of such proceedings – e.g., 

the question as to whether initiating of 

mediation proceedings has an effect on the relevant 

statute of limitation. Other aspects of the mediation 

process are usually not regulated.

Quality control in mediation is therefore highly 

important. Who can the parties trust? Who will they 

let in? Who will engage them in a professional and 

ethical manner? How can professional and ethical 

conduct be ensured? Moreover, can mediators in 

international dispute resolution processes be obliged 

to adhere to international best-practice standards 

in mediation in addition to any relevant regulatory 

frameworks that bind them at the level of their home 

jurisdictions?

Mediators’ codes of conduct and ethical 

guidelines are an important point of reference 

for both mediators and the users of mediation 

services. They define in a transparent, accessible 

and understandable manner the most important 

principles that apply in mediation. By referring to 

codes of conduct and ethical guidelines, all parties 

involved may quickly form a common understanding 

of the minimum standards that constitute the basis 

of the proceedings.

As such, mediators’ codes of conduct and ethical 

guidelines commonly promote quasi-universal 

principles when it comes to the ‘state-of-the-

art’ application of this tool of consensual dispute 

resolution. The world’s leading mediation service 

providers, such as the Centre for Effective Dispute 

Resolution (CEDR), the International Mediation 

Institute (IMI), Judicial Arbitration and Mediation 

Services (JAMS) and the Singapore International 

“Quality control in mediation is highly 
important. Who can the parties trust? Who 
will they let in? Who will engage them in 
a professional and ethical manner? How 
can professional and ethical conduct be 
ensured?”
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Mediation Institute (SIMI), dispose of clear and 

concise deontological frameworks.

In Europe, the European Code of Conduct 

for Mediations (put forward by the European 

Commission) is a particularly relevant point 

of reference. Numerous other national and 

international codes and guidelines exist alongside 

those mentioned above and are – quite evidently – 

of equal relevance. They also show a considerable 

degree of overlap, which suggests that the principles 

reflected in them constitute the smallest common 

denominator in the field.

Mediators committed to performing their duties 

as a third-party neutral in accordance with these 

principles will very likely not disappoint. They 

will deliver what they are commonly expected to 

bring to the negotiation table. Codes of conduct 

and ethical guidelines thus very much have a 

raison d’être and their significance is particularly 

pronounced in cross-border dispute resolution 

scenarios.
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The (minimum) standards of quality and ethics 

addressed in national and international codes of 

conduct and ethical guidelines concern, inter alia: 

(i) the independence, impartiality and neutrality of 

the mediator; (ii) rules relating to the mediator’s 

appointment and fee-arrangements; (iii) the 

confidentiality of the process; (iv) the taking of 

notes and record keeping by the mediator; (v) 

issues concerning the termination of a mediation 

process; and (vi) the mediator’s post-mediation 

obligations, such as limits to the mediator’s further 

engagement for the parties, and his or her role 

in the implementation of a settlement reached 

in mediation. These aspects are of particular 

importance when it comes to defining the standards 

that any mediator in any jurisdiction should follow 

and to create and sustain the trust of the parties in a 

cross-border dispute resolution setting. At the same 

time, making all relevant aspects transparent to all 

parties involved serves the purpose of educating the 

users of mediation on the principles that support the 

process.

Professional dispute resolution is increasingly 

designed as a nuanced process that involves both 

confrontational and consensual elements. Especially 

in Europe, mediation, as the quintessential non-

confrontational catalyst of settlement, is currently 

seeing a sort of renaissance in the context of 

international and also domestic commercial 

dispute resolution processes. Hand in hand with 

this development, codes of conduct and ethical 

guidelines have become increasingly important – 

and popular – mostly around institutional providers 

of mediation services and training and accreditation 

institutions.

Their aim is to promote best practice standards, 

manage the expectations of all parties involved  and, 

most importantly, strengthen the confidence of the 

users of mediation services, not only in the process 

of mediation itself, but also in the professional 

mediators serving the parties. A comparative 

analysis of the most commonly known codes and 

guidelines shows that they generally only bind 

the members of specific mediation institutions or 

professional organisations.

For example, the preamble of the Code of 

Professional Conduct of the International Mediation 

Institute (IMI) sets out that the code serves to 

“provide users of mediation services with a concise 

statement of the ethical standards they can expect 

from IMI Certified Mediators”. In the same spirit, 

in Article 1 of the ‘CEDR Code of Conduct for 

Third Party Neutrals’ it is made clear that the code 

“applies to any person who acts as a mediator or 

other neutral third party in any dispute resolution 

procedure conducted under the auspices of the 

Centre for Effective Dispute Resolution (CEDR) 

in relation to an attempt to resolve a dispute or 

difference between all the parties to the dispute 

under the terms of a written agreement signed 

by the parties, the neutral and the CEDR to seek 

resolution of the Dispute”. 
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In Austria, mediators – regardless of their 

affiliation with professional mediation institutions or 

professional organisations such as those referred 

to above – who are also practicing as lawyers are 

obliged to observe the ‘Guidelines for Members 

of the Austrian Bar acting in the Framework of 

Mediation’ issued by the Austrian Bar Association. 

Other mediators, i.e., mediators who have not 

trained as lawyers and who are not members of the 

Austrian bar, are not bound to adapt their practice 

such that these guidelines are fully complied with. It 

thus remains the very personal – but necessarily also 

deontological – duty of each and every professional 

providing mediation services to make a conscious 

decision as regards the professional standards he or 

she submits to and the degree by which he or she 

adheres to such standard.

The potpourri of mediators’ codes of conduct and 

ethical guidelines is vast and plentiful. At first glance, 

this may confuse not only the users of mediation 

but also even mediators themselves. Nevertheless, 

all codes of conduct and ethical guidelines serve 

very important purposes, most notably that of 

giving visibility to the most pertinent principles that 

should inspire professional mediation processes 

regardless of whether they are conducted in a 

domestic or a cross-border context. In that sense, 

they constitute an encouraging example of self-

regulation and should be embraced. Not least, they 

provide important reference points that allow users 

to scrutinise mediator candidates such that they 

trust, by virtue of the mediator’s commitment and 

adherence to any specific code of conduct of ethical 

guidelines, that they will indeed let the right one in. 
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